BEFORE THE
DIVISION OF MEDICAL QUALITY
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against: )
)
)

HANYA BARTH, M.D. ) File No. 03-2005-165519
| | )
Physician's and Surgeon's )
Certificate No. A31974 )
)
Respondent. )
)

DECISION

The attached Stipulated Settlement and Decision is hereby adopted as the Decision
and Order of the Division of Medical Quality of the Medical Board of California,
Department of Consumer Affairs, State of California.

- This Decision shall become effective at 5:00 p.m. on ___January 16, 2007

IT IS SO ORDERED  December 14, 2006

MEDICAL BOARD OF CALIFORNIA

e M A At T 10

CesarA Aristeiguieta, M I)’ Chair
Panel A
Division of Medical Quallty
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DIVISION OF MEDICAL QUALITY
MEDICAL BOARD OF CALIFORNIA, |
DEPARTMENT OF CONSUMER AFFAIRS

5 STATE OF CALIFORNIA :

IR

! | _BEFORE THE
|

!

HANYA BARTH M.
1200 Howard Strcet
San Franclsco, CA 94

b

Phys:clan and Surgeon s Ccmﬂcata

-~ No.A31974

t
|
|
|
1

f In the Matter of the Accusatlon Agamst

D.

103

AR

: Rﬁéspondcnt,

Case No: 03-2005-165519

STIPULATED SETTLEMENT
AND DECISION

IT IS I-IEREBY STIPULATED AND AGREED by and between the parties to -

the above-enutled proceedmgs, the followmg

i !

Complamant David T. Thornton, is the Executive Director of the

Medlcal Board of Cahforma Department of Consumer A ffairs ("Board") and is represented by

Blll Lockycr Attomey General of thc State of California and by Lawrence A, Merccr and Jane |

Zack Slmon Deputy Attqrneys Gcncral

| 2‘ ’ Hanya Barth M D. ("respondent") is represented by Patrick Hallinan and

Halhnan and Wme 345 Franklm Street, San Francisco, CA. 94102. Respondent has been

) l H

L

E

Stipulated Settlement and Decision
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|

| | 3 . Atall nmcs relevant herein, respondent has been licensed by the Medical f
Board of California undLr L1ccnsc No. A31974, |
! |

|
: . ‘ ‘
advised bT hcr attohlc and is fully aware of the effect of this stlpulahon
' i

L4 Accusatlon No 03-2005-165519 (heremaﬁcr thc "Accusation") was filed

beforc thc]Di vi$ioh and i ls currcntly pendmg against respondent. The Accusatlon, together wnh v
] I \

all other statu toﬁly ’reqmred documénts, was duly served on respondent on March 24, 2006, and :

respondcn‘t fil ed a Notice of Dcfcnsc contesting the Accusation. A copy of the Accusation is

attached as Ethblt A and imcorporated herein by reference.
I
; |

| % Rcspcndcnt has carefully read, been fully adviscd by her counsel, and

understa.nds ti'ne chargcs and aJ]egatlons in the Accusa‘uon and the cffects of this Stipulated

|
Scttlcment and D1sc1plm ary Ordcr

4

i6 ; ‘ Rcspondent hgs dlscussed with counsel and understands that the charges '
b ’

and allcgat;ons m thc Accusatmn, if proven at a hearing, constitute cause for imposing discipline: |

upon her hccn?c Res'pondcnt is fully aware of her legal rights and that but for this Stlpulatlon,

1

she would bc cntztled to a hcarmg cn the charges and allegations in the Accusation; to be

rcprcsented by counsel a; her own expense in all proceedings in this matter, to confront and

1

cross-cxammc thc w1mcsses against her; to prcscnt evidence on her own behalf and to the

)

xssuancc oi‘ subpoenas to compel the attendancc of witnesses and the pl'OdllCthn of documents; to ;
reccns1dcratlon and appcal of an advcrsc decision; and al] other nghts accorded pursuant to the

Cahforma Admlmstratwe Proccdure Act and other applicable laws,

7 Wlth thcse nghts in mind, respondent freely, volunta.nly, knowingly and

mtclhgcntly w;uvcs a}nd g1vcs up cach and every right set forth above. :

8 ; | RcSpondcnt hcreby gives up her right to contwt t.he charges set forth in thc
‘ R
Accusatlon and agrecs to be bound by the Division’s imposition of d1sc1plme as set forth in the

Dlsclphnary Order bclow | \ _.
' 9. | Thc adm1sslons made by respondent herein are only for the purposes of thxs 5

procccdmg, or any othcr proccedmgs m which the Division of Medical Quahty, Medical Board of

Cahforma, or any othcr profcssmnal hccnsmg 2gency is involved, and shall not be admissible in |

I

i . i

| .

i i

; : 2
H |

Stipulated Settiement and Decision |
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any other cnmmal or clvrl procccdmg

; ‘ 10 k Tfus supulatlon shall be subject to the approval of the Division.
Respondent understands and agrccs ﬂmt the Medical Board’s staff and ‘counsel for complainant
may commumoate du-cctly W1th the I?wrsron regarding this stipulation and settlement, without
not1ce to ox" pa.rtlcrpatxon by rcsponde,nt or her counsel. If the varsxon fails to adopt this
Stlpulated $ lement as 1ts Order the stipulation, except for this paragraph shall be of no force or
effect and shall be madxmssrble n anP/ legal action between the part1es and the division shall not
be drsquahﬁed ﬁ.'om furthcr actlon by having considered this settlcment
I .

’. ‘
o 11. ! The partws agree that facsimile copies of this Shpulated Settlement and
Drscrplmary Order, mclufhng ﬂwsxmrle signatures, shall have the same force and effect as

! : . 1
¢ ' !
°f H. !

originals. o
; S i

!

agree that thc Dmsmn shall, w1ﬂ10ut further notice or formal proceedmg, issue and enter the
' followmg D1sc1phnary Order. SR _, |
R DISCIPLINARY ORDER

Dmswn W111 1ssue and enter the followmg Order and Decision;

| | Physrcran s and Surgeon s Certificate No, A31974 1ssued to respondent Hanya

for four (4) years upon the followmg terms and conditions,

[

Cahforma San Drego Sohool of Mec‘hcme ("Program”). The Program shall consist of a

fjand mental hca‘]th basxc chmcal and commumcatron skills common to all clinicians; and mcdrcal

knowledgc Skil] and Judgment pertmnmg to respondent's specialty or sub-spcc1alty, and at

| ‘ 3
Stipulated Settlement and Decision

fli. ‘ In: conmderatxon of the foregoing admissions and: stlpulatrons, the parties ,

Based upop these reclﬁals IT IS HEREBY STIPULATED AND AGREED that the .

Barth M. D is revokcd However thc revocation is stayed and respondent is placed on probatlon

?13. Q!mncal Trammg Program° Within 60 calendar days of the effective date
of thls Dccrsron rcspondent shall enroll ina chmcal training or cducatxonal program equivalent to ;

the Physmlan Assessmentr and Cluuca(l Education Program (PACE) offercd at the University of

Comprchcnswe Asse]ssment program compnsed of a two-day assessmcnt of respondent's physmal

! |
mmmmm a 40 hour program of ohmcal education in the area of practrcc in which respondent was ;
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alleged to be cleﬁcxént and wh1ch talﬁes into account data obtamed ﬁ'om the assessment,

Deqmlon(s), Acdusa11on<s) and any | bther information that the D1v1s10n or its designee deems

relévant. ﬂespondent shall pay all expenses associated with the chmcal training program. Bascd

on fespomf nt's i;erf’ormzl,ncc and test results in the assessment and chmcal education, the Program
]

wili advise the Dm$1 on 61' its des1gﬂee of its recommendation(s) for the scope and length of any

additional edupahodﬂ orn chmcal trammg, treatment for any medwal condmon, treatment for any

|
psychologmal condltlon ‘or anythmg else affecting respondent's practlcc of medicine. Rcspondent

|
shall cornply vmth Program reooxmnefndanons At the completion of any additional educatlonal or

|
chmcal tramm g, respondent shall subnnt to and pass an examination. The Program's

detennlnanon whcther oa' not rcSpondent passed the examination or successﬁmy completed thc ,

Prograrn shall ,be bmdmg Rcspondqnt shall complete the Program not latcr than nine months

| .
af’ter rcspondent’s i tlal enrollment unless the Division or its dcsagnee agrees in writing to a later

\

| hme for complehon. Fallurc to pamclpate in and complete successfully all phases of the chmcal
tramlng program outlmed above isa wolatlon of probation. If resp0ndent fails to successﬁﬂly -
completc the chmcal tralmng program within the designated time pcnod respondent shall cease

the prac:hce of mcdmme mthm 72 hours after being notified by the D1v151on or its designee that |

rcspondent falled to §uccessfully complete the clinical training program.
14 . ﬂescnbmg Practlces Course: Within 90 calendar days of the effecnvc

Hdate of this. Decwlon, rcspondent sha}l enroll in a course in prescnbmg practlccs, at respondcnt s, |

cxpense approved m advancc by the; Dmswn or its designee. Failure 1o successfully complete

the course dunlng thc ﬁrst 9 months of probation is a violation of probat.lon A prescribing J !

| :
practlccs courqe taken aﬁer the acts that gave rise to the charges in the Accusatlon but prior to the:

|

cffoctlve date of thc Dec:s:on may, m the sole diseretion of the DlVlSlon or its designee, be
ameptcd towards the‘ ﬁ.llﬂlhnent of 1121.18 condition if the course would havc been approved by the :
D1v1s1on or 1ts dcsxgnee had thc courée been taken after the effective date of this Dccision, - :
Respondcnt shall subm1t a cernﬁcanon of successful completion to the D1v1swn or its designee
not Iater t‘nan 15 calendar days after successfully completing the coursc or not later than 15 [

calcnda.r days aﬂer thc cffectwe date of the Decision, whichever is later
? - ‘ ’

; i
[ |
i i

Stipulated Settlerent and Decision
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1 u ‘ : 1’5. | Med:cal R"' d Keeping Course: Within QOicalcndar days of the

‘ 2 cfféctive date of thlS decision, respondcnt shall enroll in a course in medlcal record keeping, at
i

'3 rcsoondent,'s egcpense, aprroved in advance by the Division or its dcs1gnee Failure to successfully
i |

4 coﬁplete the coursc‘dunng the ﬁrst 9 months of probation is a v1olat10n of probation. A medloal

1
5 r“cmd keep' cour':sc taken aﬂor the acts that gave rise to the charges‘ m the Accusation, but pnor
|

L0 [ito thc cffcctxv date of thc Dcclsmn Tnay, in the sole discretion of the Dmswn or its designee, be

| 7 acccpted towTds thc fulfillment of this condition if the course would havc been approved by thc |

t

'8 vallsmn or its demngce llpad the course been taken after the effective date of this Decision.

9 Resbondcnt sh all su{m:ut a cemﬁcatlpn of successful completion to the D1v1s1on or its desxgncr' :

10 |jnot zlater than 15, calcndar days after §ucccssfully completing the course, or not later than 15

1 1 caIEindar da;ys a.fter e effectlvc date of the Decision, whichever is late.-r

i2 g;; actice Momtonng Within 30 calendar days of the effective date of |
13 thls Decxsxon and Order, }'espondent §ha11 submit to the Division or 1ts des1gnoe for prior approval

14 Jlas a practlcc momtor the ; name and quahﬁoatmns of one or more hcensed physicians and surgcons

iS *whose hccnsco are vahd and in good standing, and who are prcferably American Board of

16 Medlcal Specmlues (A_BMS) certxﬁed A monitor shall have no pnor or current business: or

17 personal rel anonshxp w1th respondent or other relationship that cou]d reasonably be expected to
18 compronnse thc ablhty of the mOmtor to render fair and unbiased reports to the Division,

19 mcludmg but qot lur ited to any form of bartering, shall be in respondcnt s field of practice, and .

20 must agree to ser1vc as respondent’s momtor Respondent shall pay all monitoring ¢osts.
21 The Dmsmn or 1ts deggncc shal] provide the approvcd monitor with copies of the

Decision and I}ccusa,uon and a proposed momtonng plan. Within 15 calendar days of receipt of

the Dec;)smn and Order, Accusahon, and proposed monitoring plan, the morutor shall submita |

%4 sxgncd stateﬁent that the momtor has read the Decision and Order and Accusation, fully
25 understands the rolc of a momtor and agrees with the proposed momtonng plan.

%6 Wlthm 60 calcndar days of the effective date of this Dccxswn and Order, and

I

2‘7 contmulng throughout prcrbauon rcspondent’s practice shall be momtorcd by the approved

%8 momtor Rf;spondcnt shall make all records available for immediate 1nspect:on and copying on | [
\ 1 P : : : : J

; ! i : : i : Cd
i i ! . N
! . . ! i : ! ' :

Stipulated Setlement and Decision
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the breﬂﬁsés by the mcmltor at aﬂ times during business hours and shall rctam the records for the

enﬁre tcrm'of probatlxon.

I

‘ The monnTor(s) shall submit a quarterly written report to thc Division or its

dcmgnee whw}x mclodes hn evaluatm'pn of respondent’s performance 1nd1catmg whether

| i
respondcnt’ )Jrachces are w1th1n the standards of practice of mcdlcmo and whether respondent is

praonomg tnoolcme safely

V

: It shall be ‘the solc responsibility of respondent to cnsurc that the monitor submnts
i
the quarterl wntten repolrts to thc Diwsxon or its designee within 10 ca.lendar days after the end

of thc prccq.du‘ g quarter J ' :
| If the morotor remgns |or is no longer available, respondcnt shal] within 5 calendar

. }
|
i

dayés of such re.s1gnat10n 6r unava.ﬂab111ty, submit to the Division or its des1gncc for prior

approval tl}e name a,nd quahﬁcanons of a replacement monitor who wﬂl be assuming that
I'ESpOTlSlblllty wn‘.hmt 15 oalcndar days If respondent fails to obtam approval of a replacement
momtor w1th1n 60 days of the remgnatmn or unavailability of the monitor, respondent shall be |
suspended from thc pmotxce of mcdxcme until 2 replacement monitor 1s approvcd and prepared to

|
assume 1mmed1ate momtonng responls1b1hty Respondent shall ccaso the practice of medicine

wnhm 3 oalem&ar days aﬁcr bemg 50| notlﬁed by the Division or desxgncc
“ In het;l of 27 momtor, respondent may participate in a professmnal enhancement
program cqmvalent to thc one offered by the Physician Assessment and Chmcal Education

Program at the Umversny] of Cahforma, San Diego School of Medmme that includcs, at
' |
minimum, quarterly chart‘ rcv1ew serm-annual practice assessment, and seml-annual review of

i

|
pr0fesswnal grthh and oducatlon Eiespondent shall part1c1pate in the profcsswnal enhanccmcnt j

|program at rcspondent’s qxpense dunng the term of probation,

J

| Fm]ure to fnamtam all records or to make all appropnate records available for
. | :
lmmcdlatc ms;:eotxon and copymg on thc premises, or to comply with thxs condition as outlined ;

above isa vmlzltwn of probatl on. ‘ -
| 17 Cohtmumg Medlcal Education; Within 60 calendar days of the effectlvc ;
date of this Decxslon and on an annuﬁl basis thereafter, respondent shall subm1t to the Division or |

: i . : ‘ , ‘[ 6
Stipulated Settlement and Decision |
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tha.n 40 hq per year, for sach ‘year of probation. The educational program(s) or course(s) shall

|

be aimed at c Dr;ectlrng any areas of deficient practice or knowledge a:hd sha]l be Category 1

cernfied hmﬂted tolclass{room, confe TENCE, OF scminar settings. The educatlonal program(s) or
|

course(s) sha]l be at respondent’s expense and shall be in addition to the Contmmng Medical

Educatmn (C \4E) requlrcments for ﬂenewal of licensure. Following the completion of each

of the cou;se Respond \ shall prolflde proof of attendance for 65 hours of CME of which 40

|
hours were in satzsfaetloP of th1s condmon ,
R 1 STANDARD TERMS AND CONDITIONS
i b l
o

shall prov1de a true copy of the Deelflon and Accusation to the Chief of Staff or the Chief

any other faclhty where respondent engages in the practice of med1c1ne mcludmg all physician
and locum tenens relgmtnes or other similar agenmes and to the Chief Exeeutlve Officer at every
msurance :l:anlier wlilch e;:xtends malILrachce msuranee coverage to reSpondent Respondent shall
submxt proof of comphance to the Diwslon orits designee within 15 calendar days

Tlus condmoﬁ shall appl'ry to any ehange(s) in hospitals, other faClhtleS or insurance carrier.

| §upemsnon of Physician Assistants: Dunng probanon respondent is

prohlblted from Supemsmg physxelan assistants.

; B

.2f0. Obex Al Laws: Respondent shall obey all federal state and local laws, all

rules goven;nmg the pract ce of medlcme i California and remain in full complmnce with any -

court ordered cnmm'al probanon, payments and other orders.

under penalty of‘ pexju.ry on forms prov1ded by the Division, stating whether there has been

not later than IO calendax days a.fter the end of the preceding quarter.
. l , ;
/ //r S :

f

h

Stipulated Settiement and/Decision |

| i

|
r
|
r s ﬁnor hpproval an| educational program(s) or course(s) which shall not be less

couxse, the D1 v1s:or£ or its des1gnee may administer an'examination to test respondent's knowlcdge ;

18, Notlfcatwn Pnor to engaging in the praetlce of medicine the rcspondent :

Execunve Ofﬁeer at evety hOSpltal Where privileges or membership are extended to respondent at

1

| i i
anrterly Dglaratlons Respondent shall subm1t qumterly declarations . | -

comphanee vnth all the condmons of probation. Respondent shall submlt quarterly declarations
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22 Prpbatlon Umt Compliance: Respondent shaIl COmply with the

Divjisibn's pro1bat10n umti ReSpOndcht shall, at all times, keep the D1v151on informed of

|
commum c§tc in wntmg to the Divigion or its designee. Under no c1rcumstanccs shall a post

rcspondent s j.lsmcgs anﬁl re31dcnce addresses Changes of such addrcsses shall be immecdiatel: y

office box 5 (> as a:n adélress of rcc0rd except as allowed by Busmcss and Professions Code _
sectlon 202|1(b) Respondent shall n?t engage in the practice of medlcme in respondent's place of
rcsxdence Respbndcnt shall mamtanll a current and renewed Cahforma physt ¢ian's and surgeon 5 |

hcense Rquﬁonqlem shall 1mmcd1ately inform the Division or its demgnee in writing, of travel to
l

any areas outa dc th? JL‘IIISdlChOn of Cahfonna which lasts, or is contemplated to last, more than
thxrty (30) calqndar days , '. ; B
;23. L_I mew wntl_l the Division or it's Designee: Rcspondent shall be

I | 1
avmlablc m person for interviews e1thcr at respondent's place of busmcss or at the probation umt

ofﬁce w1th ther Dmélon or its dcs1gnee upon request at various mtervals and either with or

W1thout pnor notlce throu ghout the term of probation.

R

f24. Resndmg Ql‘ Pracucmg Out-of-State: In the cvent respondent should
leave the State of Cahfomla to re51de or to practice respondent shall notlfy the Division or its

des1gnee in, wntmg 30 caiendar days ) pnor to the dates of departure and return. Non-practice is

| -
hdf:ﬁncd as any pcnod of ume exccedmg thirty calendar days in wh1ch respondent is not engagmg

Wm any act1v&t1es dcﬁned m sectlons 2051 and 2052 of the Business and Professions Code.

] )

All time Spent m an mtensxve trammg program outside the State of Cal;fomw. which has been

approved by the D1v1smn or its des1g1.1ce shall be cons1dered as time spent in the practice of

l ‘ \ i ’ P |
penod of non-pracuce ; } !

| |
’ |

Pcnods of temporary or permanent residence or pracncc outside California will not :

{mcchcme w1thm the State. A Board~ordcrcd suspension of practice shall not be consideredas a ’

apply to the rcducnmr'n of the probauonary term. Periods of temporary or pcrmanent tesidence or |
pradtlce outs1d¢ Cahforma will rchcvc respondent of the responsibility to comply with the
probanonaq terms and ccmdmons w1th the exception of this condition and the following terms

and condmons of probatlon Obey A.ll Laaws; Probation Unit Comphance, and Cost Recovery.

v | :
| i

8

Stipulated Settiement and Decision




p—

O 0 3 SN A W

— (=

i‘
o | -
i |
|

N .
Respondent's Pccnse shall be autom?tlcmly canceled if respondent's Pemds of temporary or

NOV-13-2006 12:07 | | (:31\ D]%:PT OF‘JUSTICE 1 '4157031107 P.010
v : 1 i |

I \

f

i

pett nanent rerénce or practlcc outside California totals two years. Howcver respondent’s hcens e

shall not be canceled as long as respondent is residing and practicing medrcme in another state of

the Umted Sta,tes a.nd is on acnve probatlon with the medical licensing authonty of that state, in.

whlch case the two year pcnod shall ‘begin on the date probation is completed or terminated in that

! s [ 1

o i L |

state n : I
i Eo i

|
1 25. Farlure to Prhctlce Medicine - California Resndent In the event
)
|

|

. ! |
reSpondent reres m the State of Cahforma and for any reason respondent stops practicing

mcdrcme m Cahfonua, respondent sim]l notify the Division or its demgnee in writing within 30
calcndar days pnor to the dates of non-practxce and retum to practrce Any period of non- prachce
wrthm Cahforrua, as def' ped m thrs condrtron, will not apply to the rcductwn of the probatronary
‘term and dt;)cs not relleve responden’d of the responsibility to comply W1th the terms and condmons
of probatron Non-practrce is deﬁned as any period of time exceedmg thn-ty calendar days in
whrch respondent is not engagmg in any activities deﬁned in sections 2051 and 2052 of the . .
Busmess and Professmns Code All trme spent in an intensive training program which has been-
approved by thc Dwmon or its des: gnee shall be considered time spent in the practice of
medxcme F or purposes of this condrtron non-practice due to a Board—ordcred suspension or m
comphance thh an};! other condltmn .of probation, shall not be consrdered a period of

non-pracuce f
i 1
| :

Respondent's hcensc ?hﬂl be automatically canceled 1f respondcnt resides in
Cahforma and for a total of two years fails to engage in California in any of the activities

descnbed in Busmess and Professrons Code sections 2051 and 2052

| :
ngpletron of Probation: Respondent shall comply with all financial
obhgatrons (e g restrtutlon probatlon costs) not later than 120 calendar days prior to the

| completron of Probatlon Upon successﬁ;ll completion probation, rcspondent‘s certificate shall be
ﬁ.rlly restored , | |

IR .
1 27 Vrolatlon of Prghatlon. Failure to fully comply wrth any term or

condmon of proba.tron is a wolatrcm of probation, Ifrespondent vrolatcs probation in any respc.ct,

{
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notice and the opportunity to be heard, may revoke proba1ﬁ§ni
hat was stayed. If an Accusatioﬂ, or Petition to Revoke |
Order is filed against respondenf durmg probation, the

nuing Junsdfctlon until the matter is final, and the period of probation

cense Surrender Following the effective dazc of this Decision, if |
LSCS practlcmg due to rgttrement health reasons or is othervwse unable to satisfy the i
probatlon, rclspondent may request the voluntary surrender of respondcnt'
hcense Thc Dlmswu reﬁcrves the rxght to evaluate respondent's request and to exercise its
dlscrenon whc‘thcr o‘f not to grant thelrequest or to take any other ac‘aon deemed appropriate amd
rcasonable Pnder the clrcumstances Upon formal acceptance of the surrcnder, respondent shalll
w1thm 15 cglendar days dehver respondent's wallet and wall ccmﬁcate to the Divisionorits
dcs1gnee and rcspondent shall no longer practice medicine. ReSpondent w111 no longer be subj ect ’=
to the terms and condltmll:s of probat;on and the surrender of rcspondent's license shall be deemed

dlSGlpllIlaJ'y achon If rcspondent re-apphes for a medical license, the apphcatmn shall be treated

nent of a revoked certificate. o .
Probatlgg Momtormg Costs: Respondent shall pay the costs assoclated

w1th probation mom'éonng each and eVery year of probation, as dcsugnated by the Division. The .
costs are cun'ently $3 173 00, and may be adjusted on an annual basis. Such cost shall be payable
to the Mcdlca.l BOard of Cahforma and delivered to the Division or its de31gnee no later than '
January 31 of each calendar year Fatlure to pay costs within 30 ca]cndar days of the due date is a :
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- l : _1 i | ACCEPTANCE ‘
'5 i I have cai‘efully read the above Stipulated Settlement and Decision. I undcrstand
thc effect !rhls sﬁpuiahom will have %m my license and agree to be bound thereby. I enter into ttus :
Stxpulated Settlemqnt and Demsxon knowingly, voluntarily, freely a.nd mtelhgently I agree that a
‘ FAX copy of my mgnature shall ha\le the same force and effect as an ongmal

DATED | N / 7’01(0

| »
} lz.? i b N
‘ o N { ' L
: Vo { ! o ! ' v
i ! 2!

Co f
z IR ' | HANYA BARTH, M.D.
I Respondent
| R ‘
| R ' APPROVAL
| I havc fuL"ly dascussed with respondent the terms and condmons and other matters.

[ ‘ | Attofney for Respondent

L E . |

IR | ENDORSEMENT |

The forcgomg Supulated Settlement and Decision is hereby respectfully subnutted :

for cons:deratlon of the Dmsmn of MedJcal Quality, Medical Board of Cahforma, Department of
ConsmnerAffms S

DATED: Ell / }?/élﬁ(ilﬂ |
|

|

| LA A

i : | .
BILL LOCKYER, Attorney Genm'a.l
of theStatef Cahfouua

|
i
i : : i
! |

A RCER
: Lo : ZACK
z T R lDep €ys Gencral

» o 5Attorneys for Complainant
L : i |
L | i
.
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FILED

STATE OF CALIFORNIA
. MEDICAL BOARD OF CALIFORNIA
BILL LOCKYER, Attorney General %
of the State of California SACBAM TO : M49J/ 20 /aﬁ
JOSE R, GUERRERO BY L4 .. ANALYST
Supervising Deputy Attorney General ’ |

LAWRENCE A. MERCER, State Bar No. 111898
JANE ZACK SIMON, State Bar No. 116564
Deputy Attorneys General
California Department of Justice
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: Mercer (415) 703-5539
Simon (415) 703-5544
Facsimile: (415) 703-5480 :

Attorneys for Complainant

~ . BEFORE THE
DIVISION OF MEDICAL QUALITY
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against: Case No. 03-2005-165519
HANYA BARTH, M.D. |
1200 Howard Street

San Francisco, CA 94103 ACCUSATION

Physician's and Surgeon's Certificate No.
A31974

Respondent.

Complainant alleges:
PARTIES

1. ‘David T. Thornton (Complainant) brings this Accusation (“Accusation”)
solely in his official capacity as the Executive Director of the Medical Board of California,
Depaftment of Consumer Affairs.

2. On or about March 7, 1978, the Medical Board of California issued
Physician's and Surgeon's Certificate Number A31974 to Hanya Barth, M.D. (Respondent). The
Physician's and Surgeon's Certificate was in full force and effect at all timeé relevant to the

charges brought herein and will ‘expire on June 30, 2007, unless renewed.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

JURISDICTION
3. This Accusation is brought before the Division of Medical Quality,
Medical Board of California (Division), under the authority of the following sections of the
Business and Professions Code (Code). |

4, Section 2003 of the Code states: “The board shall consist of the following

two divisions: a Division of Medical Quality, and a Division of Licensing.”

5. Section 2004 of the Code states:

“The Division of Medical Quality‘ shall have the responsibility for the following:

“(a) The‘ enforcément of the disciplinary and criminal provisions of the Medical
Practice Act.

“(b) The administration and hearing of disciplinary actions.

“(c) Canyiﬂg out disciplinary actions appropriate to findings made by a medical
quality review committeé, the division, or an administrative law judge.

“(d) Suspending, revoking, or otherwise limiting certificates after the conclusion
of disciplinary actions.

“(e) Reviewing the quality of medical practice carried out by physician and
surgeon certificate holders under the jurisdiction of therboard.” |

| 6. Section 2227 of the Code provides that a licensee who is found guilty
under the Medical Préctice Act may have his or her license revokéd, suspended for a period not
to exceed one year, 'placed on probation and required to pay the costs of probation monitoring, or
such other action taken in relation to disciplibne as the Division deems proper.

7. Section 2234 of the Code states:

"The Division of Medical Quality shall take action against any licensee who is
charged with unprofessiqnal conduct. In addition to other provisions of this article,
unprofessional conduct includes, but is not limited to, the following:

"(a) Violating or attempting to violate, directly or indirectly, assisting in or
abetting the violation of, or conspiring to violate any provision of this chapter [Chapter 5,

the Medical Practice Act].
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"(b)  Gross negligence.

"(c) Repeated negligent acts. To be repeated, there must be two or more
negligent acts or omissions. An initial negligent act or omission followed by a separate
and distinct departure from the applicable staﬁdard of care shall constitute repeated
negligent acts.

"(1)  An initial negligent diagnosis followed by an act or omission medically |
appropriate for that negligent diagnosis of the patient shall constitute a single negligent
act.

"(2)  When the standard of care requires a change in the diagnosis, act, or
omission that constitutes the negligent act described in paragraph (I), including, but not
limited to, a reevaluation of the diagnosis or a change in treatment, and the licensee's
conduct departs from the applicable standard of care, each departure constitutes a separéte
and distinct breach of the standard of care.

"(d) Incompetence.

"(¢) The commission of any act involving dishonesty or corruption which is
substantially related to the qualifications, functions, or duties of a physician and surgeon.

"(f) Any action or conduct which would have warranted the denial of a
certificate.

“(g) The practice of medicine from this state into another state or country without

meeting the legal requirements of that state or country for the practice of
medicine..;.”
9. Section 2266 of the Code provides:
“The failure of a physician and surgeon to maintain adequate and accurate records
relating to the provision of services td their patients constitutes unprofessional conduct.”
FIRST CAUSE FOR DISCIPLINARY ACTION
(Patient T.R.)

(Unprofessional Conduct/Gross Negligence/Negligence/Incompetence)

12. Respondent is subject to disciplinary action under sections 2234, and/or

~
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234(b), and/or 2234(c) and/or 2234(d) of the Code in that respondent committed unprofessional
onduct, and/or was grossly and/or simply negligent, and/or mcompetent in the care and treatment

f Patient T.R.! The circumstances are as follows:

A. Respondent completed medical school in 1975. Her field of practice is
family practice and internal medicine; she is not board certified. Between 1992 and 2003,
respondent did not engage in the practice of medicine. She returned to practice on a part-
time basis in 2003, and in 2004, she opened an office in San Francisco, California,
specializing in medical marijuana evaluations and mental/physical wellness counseling.

B. On or about July 31, 2004, Patient T.R., an 18 ycaf old male, came to
respondent’s office seeking a recommendation for the use of medical marijuana. T.R. had
recently graduated from high school, and planned to attend college in September. T.R.
complained of insomnia, depression and decreased appetité. T.R. advised respondent that
he had begun to treat his conditions with marijuana in May, 2004, and that it was helpful to |
him. He reported his usage as 3 grams per week. Respondent took a medical history, and
conducted a brief physical examination. Her physical examination did not include a
thorough mental status or neurological examination. Respondent diagnosed T.R. with
depression, insomnia and lack of appetite, and issued a recommendation for a two month
trial of marijuana, Respohdent recommended that T.R. seek counseling, and recommended
a follow up appointment in two months.

C. Respondent next saw T.R. on October 1, 2004" He reported that he had
dropped out of college after twenty days, that he was not able to regularly obtain marijuana
whlle at college. He had been prescrlbed Ambien and Prozac by a physician at college, but
stated that they didn’t help him. He had resumed his marijuana use after he returned from
college, and reported that marijuana helped him sleep and helped with his depression. His

marijuana use was up to 7 grams per week. Respondent took vital signs, but does not

1. The patient’s name is abbreviated to protect privacy. Full information will be provided

to the respondent upon timely request for discovery.

A
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appear to have conducted any other physical examination or mental status examination,
except to note that T.R. “Appearé very anxious here- palms sweating- agitated.”
Respondent again recommended counseling, and suggested that T.R. see another
psychiatrist and consider Prozac again. She noted a plan to obtain T.R.’s medical records.
Respondent issued a three month recommendation for medical marijuana,

D. T.R. returned to respondent’s office on December 28, 2004. He reported
that he felt well, and that based on his Internet research, he believed he had a seasonal
affective disorder. Except for vital signs, no physical exam was conducted, and the mental
status examination is limited to a notation that T.R. was “very nervous very articulate.”
Respondent issued é medical marijuana recommendation for one year, based on a diagnosis
of anxiety, insomnia and rule out seasonal affective disorder.

. E. On March 29, 2005, respondent’s chart states that she spoké with T.R.’s
parents and his psychiatrist, Rebecca Powers, who felt that marijuana was having a
negative effect on T.R. T.R.’s parents advised respondent that their son was seeking '

employment at é cannabis dispensary, and that marijuana was affecting his ability to make

‘good choices. They asked respondent to revoke her recommendation for marijuana.

F. On April 6, 2005, respondent saw T.R. for a final visit. T.R. advised
respondent that his new psychiatrist believed his problems were from marijuana, and that
he was taking Lexapro. Again, except for vital signs and a notation “(illegible).... hands
clenched, sweating. Very little .insight into himself currently. States not depressed or
anxious and all 0.k.” there is no indication that respondent conducted a physical or mental
status examination, or that she conducted any work up or assessment to determine whether
marijuana mightb be exacerbating T.R.’s mental instability. Her assessment was possible
clinical anxiety and seasonal affective disorder, and her plan was to continue with
psychiatrist. There is no indicatidn that respondent discussed with T.R. the co'ncerns‘of his
treating psychiatrist or his parents, or that she attempted to dissuade him from using

marijuana.
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G. Contained within respondent medical record for T.R. is an undated Social

Phobia Self-Test, a print out of an Internet chat in which T.R. was a participant, an
authorization for respondent and T.R.’s treating psychiatrist to exchange information about
T.R., an authorization for release of records dated 12/23/2004, and medical records for
T.R. going back to 1998. The records reveal that on November 8, 2004, T.R. was scen after
he exhibited bizarre thoughts and delusions and parancia. The health care provider who
saw T.R. on that date thought T.R. was in the midst of a psychotic or bipolar episode, and
T.R. was hospitalized. On May 21, 2004, T.R.’s records show that he was seen for “altered
consciousness” and was bélieved to have ingested 21 capsules of diphendydramine (an
antihistamine) and was sent to the emergency room. Although these materials were
included in respondent’s chart for T.R., there ié no indication that she considered them at
any time during her treatment of T.R.

H. Dr. Powers contacted respondent by telephone on March 29, 2005. Dr.

" Powers explained to respondent the reasons she believed marijuana was contraindicated for

T.R., and that marijuana could make his depression worse and cause his psychosis. Dr.
Powers advised respondent that she had diagnosed T.R. with depression with psychotic

features, and that T.R.’s psychosis coincided with when he '_began to use marijuané. She

further advised respondent that marijuana counteracted the antidepressant and antipsychotic

medication she prescribed to T.R., and that she believed T.R. was psychologically and
physically dependent on marijuana. Dr. Powers made it clear to respondent that as a
psychiatrist she believed T.R.’s use of marijuana was causing him grave;. harm. Respondent
disagreed with Dr. Powers, stating that marijuana was helping T.R. Dr. Powers advised
respondent that, at a minimum, she needed to mofe closely monitor T.R., and tﬁat she really
needed to advise T.R. to stop using marijuana. Dr. Powers also informed respondent that
T.R. had authorized her to release his records to respondent, but respondent never
requested those records. Dr. Powers ;attempted to contact respondent on several more

occasions, but was unable to reach respondent.




10
11
12
13
14
5
16
17
18

19:

20

21
22
23
24
25
26
27

28

' I On or ébout September 15, 2005, T.R. committed suicide by hanging
himself.

13. Respondént’s conduct, as described above, constitutes unprofessional

onduct and represents extréme and/or simple departures from the standard of care, and/or acts of
competence in that respondent committed errors and omissions in the care and treatment of
Tatient T.R., including but not limited to the following:

A, Respondent failed to completely and adequately evaluate T.R.’s complaints
of depreséion, anxiety and insomnia by means of an adequate history and physical
examination, including a neurological examination, and/or mental status examination;

B. = Respondent failed to formulate and docﬁment a comprehensive or

| meéningful treatment plan for T.R., failed to consider or incorporate into her
treatment plan T.R.’s medical records and history after she obtained that information, and
failed to incorporate into'he.r treatment plan any ongoing evaluation of side effects such as
tolerance and dependence. |

C. Réspondent failed to consider, or to discuss with T.R., fhe possible side

effects of marijuana on T.R.’s mental status, and failed to adequately discuss with her
patient the risks and béneﬁts of marijuana;

D. - Respondent failed to adequately‘ﬁlonitor T.R. for the development of known
possible side effects of marijuana use. _

E. After respondént consulted with T.R.’s treéting psychiatrist, she failed to

* take adequate steps to educate herself regarding the possible impact of marijuana use on
TR,

F. Respondent failed to adequately consult with T.R.’s treating physician(s),
To the extent she did consult with Dr. Powers, and to the extent she did obtain prior
treatment records for T.R., respondent failed to consider or incorporate the information she

obtained into her treatment plan.

/1
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SECOND CAUSE FOR DISCIPLINARY ACTION

(Inadequate/Inaccurate Medical Records)

14.  The allegations of the First Cause for Disciplinary Action are incorporated

erein by reference.
15.  Respondent is subject to diéciplinary action under section 2266 of the Code

that respondent’s medical records for Patient T.R. lack adequate documentation of physical
xamination, clinical findings, mental status examination, follow-up and treatment plans,
onsideration of collateral sources of information, consultation with other treatment provides, and
pther rﬁatters relevant and necessary to an evaluation and diagnosis of the patient’s condition.

PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein

lleged, and that following the hearing, the Division of Medical Quality issue a decision:
A. Revoking or suspending Physician's and Surgeon's Certificate Number
31974, issued to Hanya Barth, MD; | |
B. Revoking, suspending or denying approval of Hanya Barth, M.D.'s authority
supervise physician's assistants; | | |
C. Ordering Hanya Barth, M.D., if placed on probation, to pay the costs vof '
probation monitoring; | |

D. Taking such other and further action as deemed necessary and proper.

PO R/

DAVID T. THORNTON
Executive Director

Medical Board of California
Department of Consumer Affairs
State of California

Complainant

DATED: _ maren 24— 2006




